Introduction
Constitutionally enshrined socioeconomic rights are a topic of enduring controversy. Societies overcoming exploitive regimes in the twentieth century have experienced popular demand for rapid economic and social transformation. 1 Even before the adoption of the Universal Declaration of Human Rights, emerging constitutional democracies debated the transformative potential of enforceable socioeconomic rights. 2 Opponents of constitutionalizing socioeconomic rights have not disputed the need for transformation in such societies, but argue that such rights are non-justiciable because they present pressing questions of social policy best left to the democratically accountable actors in government. 3 A related objection proposes that judicial enforcement of socioeconomic rights is dangerous to a system of separation of powers. 4 This Note considers socioeconomic rights enshrined in the Indian and South African Constitutions as written and enforced. Both the Constitution of the Republic of South Africa ("South African Constitution") and the Constitution of India ("Indian Constitution") were products of popular liberation movements against exploitive regimes, 5 but the models of socioeconomic rights adopted in these constitutions and the jurisprudence of the respective high courts enforcing these rights are vastly different. 6 The dis- 168-70 (2005) ; Haysom, supra note 1, at 456-60 (responding to some of these critiques).
5. The Indian Constitution was adopted in 1950, three years after India achieved independence from British colonial rule. Abeyratne, supra note 2, at 28-30; Sripati, supra note 2, at 56, 75. The South African Constitution was adopted by the Constitutional Assembly in 1996, two years after the first full franchise elections after the apartheid regime. Eric C. Christiansen tinct jurisprudence of the Constitutional Court of South Africa ("South African Court") and the Supreme Court of India ("Indian Court") offer unique responses to the objections leveled against judicially enforceable socioeconomic rights, with illuminating implications for constitutional legitimacy.
The comparative study of judicial enforcement of socioeconomic rights in India and South Africa identifies tension between two important considerations for the role of the judiciary in a constitutional democracy. On the one hand, judicial enforcement of rights should not unduly restrict the space for balancing policy priorities through the legislative process. A deferential or process-oriented approach to judicial enforcement of socioeconomic rights best preserves this space. On the other hand, democratic accountability requires that the public have some framework against which to judge whether the government respects and promotes constitutional rights. Courts can help to establish this framework by setting clear standards through adjudication of socioeconomic rights. The high courts of South Africa and India have adopted distinct balances between these considerations. Both legal systems demonstrate, however, that judicial enforcement of socioeconomic rights is both possible and immensely valuable. Part I begins with a brief overview of the debate surrounding socioeconomic rights in general and constitutional socioeconomic rights in particular, and outlines a few objections to constitutional socioeconomic rights. Part II provides background on the drafting of new constitutions in South Africa after apartheid and in India after colonialism, and the debates regarding socioeconomic rights. Part III describes how the highest courts have applied socioeconomic rights in each country. Part IV considers the implications of judicial enforcement for constitutional legitimacy, in light of objections to constitutional socioeconomic rights. Finally, Part V suggests some lessons from a comparison of the two systems of judicial enforcement with a view towards a model for enforcement of constitutional socioeconomic rights.
I. Background

A. Early Controversy and International Calls for Constitutional Socioeconomic Rights
Scholars hotly debated the wisdom of including positive, socioeconomic rights in emerging constitutions during the twentieth century. Ideological conflicts between democratic and socialist states during the Cold War influenced the debate surrounding socioeconomic rights in general. 7 Socialism provided some of the impetus for the early emergence of socioeconomic rights in post-Soviet constitutions, 8 but the roots of the concept of justiciable socioeconomic rights are also historically evident in the legis- lation and jurisprudence of western democracies. 9 The development of the Universal Declaration of Human Rights ("UDHR") and subsequent international instruments lent structure to the international debate surrounding judicially enforceable socioeconomic rights. The United Nations Commission on Human Rights ("Commission") was responsible for drafting the UDHR between January 1947 and December 1948, with the intent that it would serve as a model for emerging constitutions. 10 During the drafting process, the Commission debated the inclusion of socioeconomic rights in the UDHR. 11 Latin American delegations with socialist constitutions championed the inclusion of socioeconomic rights, with the support of other former colonies, including India and a number of smaller states. 12 The final UDHR contains a number of socioeconomic provisions, including rights to social security, leisure, health, education, and "just and favorable remuneration," 13 but as a United Nations resolution it cannot be directly enforced against states. 14 A number of constitutional documents drafted in the twentieth century followed the example set by the UDHR in enumerating positive socioeconomic rights. In addition to the South African Constitution and the Indian Constitution (discussed in detail below), 158 constitutional documents now include more than one socioeconomic right, 15 including the constitutions of Germany (1949), 16 Pakistan (1973) , 17 Brazil (1988), 18 and Colombia (1991), 19 although the possibility and frequency of judicial enforcement of these rights varies widely. 20 Opponents to the constitutionalization of socioeconomic rights were quick to point out the difference between accepting a strong, transformative agenda through legislation and social policy, on the one hand, and writing socioeconomic rights into a constitution, on the other. 21 Accepting that transformative social and economic policies were necessary-both for the legitimacy of a new government and in service of social welfare-opponents have nonetheless raised a number of objections against the constitutionalization of socioeconomic rights, and especially against judicial enforcement of such rights.
B. Objections to Constitutionalized Socioeconomic Rights
In an influential essay, The Constitution, Social Rights, and Liberal Political Justification, Professor Frank Michelman identifies two objections to judicial enforcement of socioeconomic rights drawn from John Rawls' concept of democratic legitimacy. 22
Democratic Objection
The first objection is the democratic objection: judicial enforcement of socioeconomic rights restricts the scope of democratic decision-making. 23 A single judgment may require the political branches of government to adjust democratically developed policies or treat an individual beneficiary or class of beneficiaries differently. 24 Under this view, judicial enforcement of socioeconomic rights raises two structural concerns. First, it raises a concern for the separation of powers between the judicial branch and the democratic branches, because it allows courts to invalidate choices as to allocation of resources that are fundamentally political. 25 Second, enforcement of socioeconomic rights raises a concern of judicial capacity because judges are not the best-placed state actors to weigh potential policy options and choose between priorities. 26 Judges arguably lack the research capacity and democratic accountability of legislators and executive officers.
Taken to its most extreme conclusion, the democratic objection suggests that extensive judicial enforcement of socioeconomic rights could render democracy meaningless. 27 A full body of constitutional jurisprudence enforcing socioeconomic rights could entirely fill the space of social policy, tying the hands of elected politicians. 28 Professor Michelman responds to these objections by pointing out that socioeconomic rights need not be written-or interpreted-so broadly. States may draft socioeconomic rights as obligations for the state to pursue gradual, progressive realization, rather than as absolute individual rights, providing greater policy flexibility. 29 Socioeconomic rights may serve to shape outer bounds of policy decisions without negating space for democratic priority setting. 30 
See
Contractarian Objection
The second general objection is the contractarian objection: fulfillment of socioeconomic rights is difficult to measure, frustrating citizens' abilities to assess adherence to the state's constitutional obligations. 31 The indeterminacy of the degree of achievement of socioeconomic rights makes it impossible for citizens to judge whether political policy choices respect or violate their rights. 32 This could lead to a perceived failure of democratic legitimacy because citizens are not fully informed about the performance of their political leaders. 33 Professor Michelman suggests that this objection, too, may be overcome. 34 Although reasonable citizens may differ in their assessments of the realization of a socioeconomic right, they may be able to agree on a range of acceptable policy choices and procedures for assigning priorities. 35 If reasonable citizens see constitutional socioeconomic rights as creating bounds on the acceptable policy space, then they may assess the extent to which legislators have kept within that space with relative ease. 36
II. Framing Constitutional Socioeconomic Rights in South Africa and India
The constitutional projects of post-colonial India and post-apartheid South Africa both elicited debate regarding the transformative potential of socioeconomic rights. 37 The Constituent Assembly of India sought advice from international jurists to frame its transformative goals, while the South African Constitutional Assembly formally banned input from foreign commentators but actively sought public participation as part of a broad 38. See Abeyratne, supra note 2, at 29-30 (describing the influence of Justice Frankfurter of the U.S. Supreme Court on the Indian Constituent Assembly); Sripati, supra note 2, at 88 (international advisors formally banned from the debate of the South African Constitutional Assembly).
Judicial Enforcement of Socioeconomic Rights
A. The Indian Constitution Rhetorically powerful demands for socioeconomic rights unified the Indian National Congress ("INC"), creating the historical context for socioeconomic rights in the Indian Constitution. 39 The INC published the Karachi Resolution in 1931, in which it declared the necessity of socioeconomic rights for a post-colonial project of transformation. 40 The Karachi Resolution declared that, "in order to end the exploitation of the masses, political freedom must include the real economic freedom of the starving millions." 41 In the years leading to independence, however, India's Constituent Assembly hotly debated the wisdom of making socioeconomic rights judicially enforceable. 42 The Sapru Report, published shortly before the Constituent Assembly began the project of drafting the Indian Constitution, outlined a system of fundamental rights intended to protect minority groups in a post-colonial society. 43 The Sapru Report drew a distinction between judicially enforceable rights and other rights that helped to frame the debate that followed. 44 During the drafting of the Indian Constitution, B. N. Rau, Constitutional Adviser to the Constituent Assembly, suggested including socioeconomic policy goals without justiciable rights. 45 Rau was influenced by the Irish constitutional model of Directive Principles of State Policy, and by U.S. Supreme Court Justice Felix Frankfurter, who believed that socioeconomic rights were beyond the competence of courts. 46 Some on the Drafting Committee thought that Rau's suggestions did not go far enough to ensure social and economic transformation; their contributions reflected socialist theory and a belief that the survival of the new state required rapid socioeconomic transformation. 47 Ultimately, the Constituent Assembly preferred Rau's suggestion, and adopted a constitution with judicially enforceable political and civil Fundamental Rights 48 and expressly non-justiciable Directive Principles of socioeconomic policy. 49 Despite this limitation, the Supreme Court of India has expanded the enforceability of Fundamental Rights to enforce the obligations created by the Directive Principles as well. 51 Section III, below, will discuss the development of this jurisprudence.
B. The South African Constitution
South Africa's constitutional project developed in three stages. During the first stage, South Africa adopted an interim constitution to guide the constitutional drafting process. 52 The second stage involved the drafting of the constitution by the Constitutional Assembly. 53 The final stage required certification by the Constitutional Court of South Africa. 54 The first stage involved a Multi-Party Negotiating Process between the old regime and the African National Congress ("ANC"), resulting in an interim constitution and a set of constitutional principles. 55 During this stage, the Multi-Party Negotiating Process adopted procedural guidelines for the drafting process and principles that the parties agreed would be binding on the final constitution. 56 The interim constitution included a "sunset clause," which provided a five-year power sharing system between the old and new regimes and the new to alleviate fear of reprisals against the white minority and political leaders of apartheid. 57 The second stage of the constitutional project began with South Africa's first full-franchise elections in 1994. 58 The country elected a new parliament, which would double as the Constitutional Assembly. 59 The Constitutional Assembly considered the legal status of socioeconomic rights, which it recognized as political imperatives. 60 A series of papers circulated in the early 1990s by Albie Sachs-later Justice of the Constitutional Court-called for a strong system of enforceable socioeconomic rights:
[T]he danger exists in our country as in any other, that a new elite will emerge which will use its official position to accumulate wealth, power and status for itself. The poor will remain poor and the oppressed oppressed [sic] . The only difference would be that the poor and powerless will no longer be disenfranchised, that they will only be poor and powerless and 51. See generally Abeyratne, supra note 2 (arguing that the Indian Court has exceeded the intended scope of judicial enforcement of Part IV).
52. that instead of racial oppression we will have nonracial oppression. 61 Substantively, Sachs proposed a minimum core model of individual entitlements similar to the model advocated by the United Nations Committee on Social, Economic, and Cultural Rights. 62 Sachs did not, however, favor the enforcement of socioeconomic rights by ordinary courts. 63 Instead, he suggested a system of independent commissions with broad mandates, made up of highly qualified experts, reflecting a deep distrust of a judiciary that had proven willing to bend the law in support of the apartheid regime. 64 He wrote:
In South African conditions, it is unthinkable that the power to direct the process of affirmative action should be left to those who are basically hostile to it. In later years, when the foundations of a stable new nation have been laid and when its institutions have gained habitual acceptance, it may be possible to conceive of a new-phase Bill of Rights interpreted and applied by a "mountaintop" judiciary. At present the great deed is to give people confidence in Parliament and representative institutions, to make them feel that their vote really counts and that Parliamentary democracy serves their interests.
The Constitutional Assembly rejected the suggestion of a minimum core model and ultimately adopted a progressive model of socioeconomic rights, 65 obliging the government to "take reasonable legislative and other measures, within . . . available resources, to achieve . . . progressive realization . . . ," but without minimum individual entitlements. 66 It abandoned the minimum core model in light of concerns about the practicality of immediately achieving those rights. 67 In the third and final stage of South Africa's constitutional project, the debate continued before the Constitutional Court at the certification stage. 68 Opponents raised three objections to socioeconomic rights: (1) lack of universal consensus regarding the content of such rights; (2) the danger that judicial enforcement would violate the principle of separation of powers by requiring the judiciary to encroach upon economic and social policy decisions; and (3) the limited competence of courts to assess policy decisions and assign priorities to conflicting imperatives. 69 The Constitutional Court rejected each of these objections. 70 It held that enforcement of socioeconomic rights would not create a significantly greater danger to the separation of powers than enforcement of political rights like the rights to due process and free expression, which occasionally require a similar type of review of social and economic policy. 71 While recognizing concerns about courts' competence to measure and reach optimal social and economic policy, the Court declared: "Nevertheless, we are of the view that these rights are, at least to some extent, justiciable." 72
III. Judicial Enforcement of Socioeconomic Rights in South Africa and India
The Constitutional Court of South Africa and the Supreme Court of India have developed divergent jurisprudence regarding socioeconomic rights. The South African Court, with the clearer constitutional mandate for judicial enforcement, has afforded deference to legislative and executive policy choices within the bounds of reasonableness, reflecting the progressive approach adopted by the Constitutional Assembly. 73 By contrast, the Indian Court has read the provision for enforcement of Fundamental Rights expansively to enforce socioeconomic rights enumerated under the Directive Principles of State Policy, while simultaneously relaxing procedural and standing barriers to enforcement by individual claimants. 74 
A. Enforcement in India
The Indian Court's expansion of enforceable socioeconomic rights began after the period of Emergency Rule (1975-77) Kerala (1973) , 77 the Indian Court held that amendments to the Indian Constitution were invalid if they violated the "basic structure" of the Constitution. 78 In response, Gandhi violated tradition by appointing her own nominee, who had dissented in Kesavananda, as Chief Justice of the Supreme Court. 79 During emergency rule, Prime Minister Gandhi passed four controversial constitutional amendments designed to limit judicial scrutiny of government action. 80 The Forty-second Amendment overruled Kesavananda by prohibiting the Court from reviewing constitutional amendments, required a two-thirds vote of the Court to invalidate statutes as unconstitutional, and declared the 1971 election to be beyond judicial review altogether. 81 The Forty-second Amendment also gave the socioeconomic Directive Principles in Part IV of the Indian Constitution precedence over the Fundamental Rights in Part III of the Constitution, authorizing authoritarian socialism and resulting in the detention of political opponents. 82 Following restoration of democratic procedures with the election of the Janata Party in 1977 and repeal of the controversial constitutional amendments, 83 the Court decided a number of landmark cases extending judicial review into the realm of socioeconomic rights.
In 95 the Court allowed a public interest organization to challenge the constitutionality of bonded labor, and encouraging the government to affirmatively welcome public interest litigation. 96 The Court has also taken an expansive approach to its own role in enforcing socioeconomic rights. For example, in Bandhua Mukti Morcha, the Court not only ordered the state to release bonded laborers but also required the state to ensure that laborers earn a minimum wage in the future. 97 At times, the Court's judgments have approached full-scale policymaking. One extreme example is the "Right to Food" Litigation (2003) 98 in which the Court declared a duty on the part of the state to provide emergency nutrition 99 KwaZulu-Natal (1997) 101 was the first case before the Constitutional Court in which a private individual sought to enforce constitutional socioeconomic rights. 102 The claimant challenged a hospital policy prioritizing curable cases for publicly-funded dialysis treatment at the expense of terminal cases such as his. The Court held that the policy was reasonable in light of the limited resources available for health services, and it did not violate the constitutional right to emergency healthcare. 103 The Court added substantive limits to this deference for reasonable policy choices in Republic of South Africa v. Grootboom (2000) . 104 There, the Court required the government to implement a "coherent . 107 requiring the government to engage in good-faith consultations with the community before pursuing evictions, and take resulting homelessness into consideration. 108 The Court has occasionally granted judgments against the state while refusing to award individual remedies to successful litigants, reinforcing an understanding of socioeconomic rights in South Africa as creating obligations for the government to pursue progressive realization rather than achieve individual entitlements. 109 For example, in Grootboom, the Court declared a housing policy unconstitutional and required the government to revise it, but denied immediate or direct relief to claimants. 110 In Nokoty-Vol. 49 ana v. Ekurhuleni Metropolitan Municipality (2009), 111 the Court held that the government's failure to reach a final decision to improve an informal settlement violated residents' rights to adequate housing, but deferred to the government's proposed plan to review and remedy the situation and refused to grant monetary relief to individual claimants. 112 Nonetheless, an exception to this reluctance to grant individual remedies appears to apply where statute expressly provides an individual entitlement, and the entitlement is withheld in a manner deemed to violate a constitutional right. In Njongi v. Department of Welfare, Eastern Cape (2008), 113 for example, the Court called the cancellation of a disabled woman's benefits without notice or explanation "devoid of all humanity," and ordered restoration of her benefits. 114
IV. Consequences of Socioeconomic Rights for Constitutional Legitimacy in South Africa and India
Viewed in a historical context, guarantees of socioeconomic transformation were a prerequisite for constitutional legitimacy in both South Africa and India immediately after liberation. Judicial enforcement of these guarantees, however, was not a foregone conclusion and was hotly debated in both countries. 115 Divergent models for framing socioeconomic rights and for judicial interpretation may have implications for enduring perceptions of constitutional legitimacy.
A. The Democratic Objection
The first Rawlsian objection to constitutional socioeconomic rights identified by Michelman is the risk that expansive judicial enforcement of socioeconomic rights will restrict the substantive scope for democratic decisionmaking. 116 The Indian Court's detailed decisions directing social and economic policy, such as the interim orders in the "Right to Food" Litigation, 117 tainly restrict the scope remaining for democratic policymaking in affected areas. Expansive judgments directing policy go to the core of the democratic objection to judicial enforcement of socioeconomic rights. The Court's directives, if enforced in good faith, restrict the ability of the state to make democratic decisions about how to prioritize various aspects of socioeconomic development and assign limited resources. Although access to basic nutrition is clearly of critical importance to a society that values socioeconomic rights, it is not a foregone conclusion that the state's limited resources should be directed towards providing school lunches rather than, for instance, providing clean water and basic sanitation infrastructure. This type of resource allocation is often undertaken by the political branches of government in other countries-and, for the most part, in India. The Indian Court, however, has read the socioeconomic Directive Principles to require minimum priority levels for developmental goals, and has held the state to those constitutional requirements.
However, Professor Rehan Abeyratne suggests that expansive judgments might actually enhance perceptions of democratic and constitutional legitimacy in the unique context of public concerns about government corruption and frustration with persistent poverty in India. 118 The Indian Court's active role in enforcing the government's socioeconomic obligations made it incredibly popular and reassured citizens that the Court would hold their elected officials to account. 119 Far from frustrating democratic decision-making, the Court ensured accountability by enforcing the socioeconomic commitments in the Indian Constitution.
By contrast, the South African Court's approach poses less of an obstacle to democratic decision-making, especially if one adopts a concept of democracy that allows reasonable limitations to the legislature's discretion. Constitutional systems that involve a bill of rights generally limit the discretion of the majority to encroach upon individual civil and political rights. The South African Constitution and the Court's jurisprudence go one step further by limiting policymaking discretion when policy fails to prioritize progressive realization of socioeconomic rights, or where policymaking is procedurally deficient. The South African Court's reasonableness standard allows significant scope for policymaking discretion and prioritization, while requiring progressive realization of socioeconomic rights and procedural steps like public consultation. 120 The Court's reluctance to award individualized relief emphasizes the fact that socioeconomic rights primarily function as constitutionally derived checks on policymaking in South Africa.
B. The Contractarian Objection
The second Rawlsian objection identified by Michelman is that the achievement of socioeconomic rights is difficult to measure, and therefore including such rights in a constitution clouds citizens' ability to judge adherence to the state's constitutional obligations. 121 Michelman suggests that the state may overcome this objection as well if the state's obligation is conceptualized as a duty to use best judgment to promote socioeconomic rights within a constitutionally restricted policy space, rather than to meet specific individual entitlements. 122 Rational citizens are capable of assessing the state's fulfillment of its constitutional obligation to act within the policy space restricted by socioeconomic priorities, 123 for example by assessing the state's commitment to and achievement of progressive realization of socioeconomic rights.
The South African Court's reasonableness test seems particularly appropriate to this concept of contractarian legitimacy through policymakers' application of best judgment to the achievement of progressive socioeconomic development. 124 The Court's approach defers to policy choices within constitutionally derived and judicially enforced limits. 125 The Court has invalidated government action only for failing to prioritize those in most desperate need of the state's protection of socioeconomic rights, 126 and has accepted the state's policy choices where the decision-making procedure included engagement with the public. 127 The Court's reading of South Africa's socioeconomic rights enforces the outer bounds of legitimate policy choice, rather than creating concrete but indeterminate obligations that voters would have difficulty assessing as predicted by the contractarian objection.
The Indian Court's expansive judgments might cloud citizens' ability to assess the state's achievement of socioeconomic rights by suggesting the existence of indeterminate but concrete obligations on the part of the state, arising from the Directive Principles in the Indian Constitution. 128 On the other hand, orders like those granted in the "Right to Food" Litigation 129 create unambiguous and measurable obligations on the part of the state, which reasonable citizens can use to measure the state's achievement of socioeconomic rights. 130 If the Court were to provide such detailed policy directives in all areas touched by the socioeconomic rights enumerated in the Indian Constitution, however, it would leave little scope for democratic decision-making and could burden the state with unattainable outcome obligations. The Court's guidance therefore provides measurable criteria for the achievement of some socioeconomic rights but not others.
If the Indian public view the Indian Court as filling the vacuum of socioeconomic achievement left by corruption, however, its intensive oversight could legitimize and help to realize the transformative agenda of the Indian Constitution. 131 In addition to creating and enforcing bounds to the acceptable policy space that voters can use to measure achievement of socioeconomic rights, orders like those in the "Right to Food" Litigation oblige the state to fulfill its role in leading socioeconomic development, in spite of fears of corruption.
C. Achievement of Socioeconomic Rights
The South African and Indian Constitutions reflect concerted transformative projects developed during difficult transitions from oppressive regimes to open and democratic societies. The drafting projects in both countries involved debates about how best to structure these transformative projects in their new constitutions so as to guarantee results, or at least oblige the state to seriously pursue the progressive realization of socioeconomic rights. 132 An assessment of the legitimacy of these constitutions and their socioeconomic protections must therefore reflect to some degree the achievement of socioeconomic transformation in each country over the following decades.
Professor Eric Christiansen suggests that we adopt modest expectations for socioeconomic achievements through judicial enforcement. 133 He points out the impossibility of comparing socioeconomic development to the counterfactual: transformation that could have been achieved without the inclusion of socioeconomic rights in a constitution or absent judicial enforcement. 134 He also notes that objections to justiciable socioeconomic rights as intrusions upon legislative competence predict, at most, supplemental and marginal contributions by courts. 135 In fact, a modest contribution by judicial enforcement to the realization of socioeconomic rights would help alleviate one of the Rawlsian objections to constitutional socioeconomic rights by preserving the primary role of the elected branches of government.
With these qualifications in mind, the South African and Indian Courts have achieved several concrete advancements for socioeconomic rights. ing on the right to health and the rights of children as protected by Articles 27 and 28 of the South African Constitution. 137 And as Professor Christiansen writes: "At the very least, the [South African] Court's jurisprudence has been clearly successful on a symbolic level. By hearing claims and evaluating government actions against the backdrop of constitutional social welfare protections, the Court reinforces the South African vision of substantive equality." 138 The Indian Court has also played a symbolic role in legitimizing the Indian Constitution by enforcing the socioeconomic obligations of the state despite perceptions of corruption. 139 The India Court has contributed to (led, even) concrete, substantial progress towards the achievement of universal access to basic nutrition through its interim orders in the "Right to Food" Litigation. 140 
V. Towards a Model for Judicial Enforcement of Constitutional Socioeconomic Rights
One preliminary lesson from the example of the Indian Court's enforcement of socioeconomic rights is that constitutional language will not necessarily determine the scope and nature of judicial enforcement of socioeconomic rights. 141 The Indian Court found a way to enforce the socioeconomic Directive Principles, despite plain language in Article 37 that they "shall not be enforceable by any court," 142 by reading into the Fundamental Right to life a right to "live with human dignity" and expanding that substantive standard to include rights protected by the Directive Principles. 143 The Court also undertook significant procedural reforms and revised common law rules of standing to improve access to judicial enforcement of socioeconomic rights. 144 Achieving a system of judicial enforcement of socioeconomic rights is, therefore, as much a project for the courts themselves as it is for constitution drafters.
The Indian Court's willingness to engage in policy design 145 may seem a dramatic departure from the tradition of judicial restraint, but in a quieter way the South African Court's socioeconomic rights jurisprudence is equally extraordinary. The South African Court offers deference to reasonable policy choices, but it has gone further than the Indian Court by suggesting process requirements for socioeconomic policy development. 146 Each system offers distinct benefits. The Indian Court's extension of standing 147 seems especially appropriate for the enforcement of socioeconomic rights. Those who have suffered violations of their socioeconomic rights will very often be the most marginalized members of a society, lacking access to institutional knowledge and resources. Allowing public interest litigation on their behalf is absolutely crucial in any system designed to vindicate socioeconomic rights through judicial enforcement.
The South African Court's reluctance to provide individual remedies 148 appears to be prudent, if frustrating for victims of socioeconomic rights violations. This general rule alleviates some of the concerns about the burden of meeting socioeconomic rights obligations on the state's resources, while requiring policy reforms through regular consultative processes would preserve the separation of powers between the Court and the legislature. There may be exceptions to the general rule, moreover, where justice demands. 149 From the perspective of the Rawlsian objections to constitutional socioeconomic rights, 150 the South African Court's usual deference to political policy choices ameliorates the concern raised by the democratic objection that judicial interpretation will occupy the field of social and economic policy. 151 Constitutional democracy by its nature presupposes some limits to majoritarian rule, and while constitutional socioeconomic rights may tighten these limits, a general rule of deference to legislative and executive policy-making provides significant space. 152 By contrast, the Indian Court's approach in the "Right to Food" Litigation 153 significantly restrains the government's discretion to reach policy decisions regarding the allocation of resources. 154 If the Court were to apply this approach to enforce a wide range of socioeconomic rights, it might run the risk of closing off too much space for political decision-making (and requiring allocation of a significant proportion of the state's resources), undermining political responsiveness and accountability. 155 However, the Indian Court can ameliorate this risk if the Court limits this approach to remedies in egregious cases of government inaction.
On the other hand, the Indian Court's hands-on approach in the "Right to Food" Litigation provides a detailed, substantive standard against which citizens can assess the government's achievement of its obligations, alleviating the contractarian objection that socioeconomic rights are too indeterminate for citizens to assess their fulfillment. 156 However, the South African Court's reasonableness standard for reviewing the consistency of policies with socioeconomic rights probably offers a less detailed but sufficient standard against which to assess the state's respect and fulfillment of these rights. 157 The contractarian objection drops away if socioeconomic rights are conceived of as comprehensible limits to the range of legitimate policy choices, rather than achievement requirements. 158 So long as policy falls within this bounded space, government action is sufficiently consistent with its obligations. The South African Court's interpretation of constitutional socioeconomic rights provides precisely such a space for political decision-making, bounded by the limitations of reasonableness in light of the country's constitutional commitments.
The South African Court's insistence on process 159 is intriguing, because it could suggest a process-driven model for judging the consistency of policy with constitutional socioeconomic rights. Instead of measuring policy outcomes against some substantive legal standard for socioeconomic rights, the courts could require procedural safeguards in policy development to ensure that constitutional socioeconomic rights are given their proper weight in the deliberative process. These safeguards could take the form of requiring some form of public consultation in the development of social and economic policy, 160 creating and consulting with expert commissions on socioeconomic rights with a mandate to study policy proposals and make recommendations, and deliberation regarding whether policy will affect vulnerable groups disproportionately. 161 One final lesson from a study of the South African and Indian experiences with judicial enforcement of constitutional socioeconomic rights is that both Courts have resoundingly disproven concerns about justiciability raised during the constitutional debates. During the certification stage of the South African constitutional project, when the government presented the proposed constitution to the South African Court, two concerns related to the justiciability of socioeconomic rights were raised: first, that judicial enforcement of socioeconomic rights would violate the principle of separa-tion of powers, and second, that courts are of limited competence to assess policy decisions. 162 Time and experience have vindicated the South African Court's rejection of these concerns. 163 The Court's generally deferential approach poses little threat to the separation of powers, as it restricts itself to reviewing the sufficiency of government action rather than attempting to form policy itself. 164 The Indian Court went further in the "Right to Food" Litigation, 165 but so far has not sought to fill the policymaking space. With regards to the Courts' competence to assess policy, both Courts have proven themselves up to the task of applying judiciable legal standards to the substance and process of social and economic policy.
Conclusion
The constitutional projects of transitional societies are an opportunity to experiment with aspirational theories of government, but more importantly they serve as a critical step towards establishing the legitimacy of a new regime. Choices about constitutional structure shape the developing relationship between a society and its government. They also shape the role that the judicial system will play in mediating that relationship.
The constitutions of India and South Africa both emerged from popular movements opposed to economically oppressive regimes. Socioeconomic rights in some form were absolute political imperatives in both states post-transition, but the role of these rights in the emerging constitutions, as well as their judicial enforcement, were hardly foregone conclusions. Advocates faced principled opponents to the constitutionalization of socioeconomic rights, who believed that their inclusion would undermine important principles of constitutional democracy. The experience of both countries has demonstrated, however, that such rights can play a crucial role in the transformative agenda of societies emerging from oppression. The Indian and South African experiments with constitutional socioeconomic rights were both symbolic of, and intended to contribute to, social and economic transformation.
A comparison of the divergent ways in which these two countries framed socioeconomic rights and the jurisprudence of the courts may provide lessons for societies considering amendments to more entrenched constitutions as well. Both courts have adopted legal standards and developed practices that give socioeconomic rights the force and predictability of law, while preserving plenty of space for democratic decision-making. The inclusion of socioeconomic rights in both the Indian and South African constitutions also serves as a signal of the political commitment made by the framers to the just and principled use of social and economic policy for future growth.
